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United States Court of Appeals 

DISTRICT OF COLUMBIA 

No. 9661 

Arthur J. Felton, appellant 

v. 

United States of America, appellee 

BRIEF FOR APPELLEE 

countebstatement or the case 

This is an appeal from a conviction for robbery. Appellant 
was tried by jury on September 15 and 16, 1947, a verdict of 
guilty being returned on the latter date (Jt. App. 41). Sub¬ 
sequently, on September 26, 1947, he was sentenced to im¬ 
prisonment for a period of five to fifteen years. 

The evidence adduced at the trial showed that in the early 
morning of November 15,1946, at about 2: 10 A. M., appellant 
hailed the taxicab of Eulus Hayes in the 5200 block of Georgia 
Avenue NW., near Ingraham Street, and told Hayes to drive 
him to the Statler Hotel (Jt. App. 17). When they had pro¬ 
ceeded as far as Kansas Avenue, appellant put a gun against 
Hayes’ neck and told, him to give appellant his money (Jt. 
App. 18). Hayes turned over to appellant his change carrier 
containing about ten dollars and a dollar from his pocket (Jt. 
App. 18). Hayes was told to drive on and his life was threat¬ 
ened (Jt. App. 18), but soon he slammed on the brakes and 
jumped from his cab (Jt. App. 18). Hayes saw appellant get 
out of the cab, threaten with his pistol another man who had 
run up to see what was going on. Hayes watched appellant 
cover the man with a pistol, saw him back away and finally 
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turn and run (Jt. App. 18). The next morning Hayes posi¬ 
tively identified appellant as the man who had held him up 
(Jt. App. 18) and positively identified him in court (Jt. 
App. 18). When appellant was arrested he was carrying a pis¬ 
tol that looked to Hayes like the one used in the robbery, (Jt. 
App. 19), Government’s Exhibit No. 1, and also had in his 
possession a change carrier which the complaining witness 
identified as the one taken from him by the appellant, Gov¬ 
ernment’s Exhibit No. 2 (Jt. App. 19). 

Subsequently, on February 23, 1947, while confined in the 
District Jail, appellant was examined by two psychiatrists at 
the request of the United States Attorney, and was found at 
that time to be suffering from prison psychosis (Jt. App. 25,27). 
He was adjudicated insane on March 18, 1947, and was com¬ 
mitted to St. Elizabeths Hospital on the following day (Jt. 
App. 32). He was returned to the District Jail on July 21, 
1947 as of sound mind (Jt. App. 32). 

SUMMARY OF ARGUMENT 

Although the court did not charge the jury specifically that 
it might return a general verdict of not guilty, it did instruct 
the jury that the appellant must be presumed innocent until 
his guilt is proved beyond a reasonable doubt. In instructing 
the jury that it should return a verdict either of guilty or not 
guilty by reason of insanity, the court was entirely justified, 
since this was the issue presented by the evidence and the argu¬ 
ment. There was no evidence or argument that the appellant 
did not commit the act. The evidence and the argument were 
entirely on the question of insanity. 

No objection was made or exception taken to the court’s 
charge at the trial, so that in accordance with Rule 30 of the 
Rules of Criminal Procedure and the practice of this court in 
non-capital cases, this court should not consider alleged errors 
in the trial court’s charge to the juiy. 

The record does not support the contentions of appellant 
suggesting incompetence or misconduct on the part of trial 
counsel. Several of the allegations of failure on the part of 
counsel result from appellant’s confusion concerning the facts, 
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while others are insubstantial or entirely baseless. The record 
shows a carefully tried case, with competent representation by 
counsel. 

ARGUMENT 

Court's charge to the jury was proper 

The trial judge charged the jury; that: “There are only 
two types of verdicts you can return, one is a verdict of guilty 
as charged and the other is a verdict of not guilty by reason of 
insanity” (Jt. App. 41). There was no instruction that the 
jury could return a general verdict of not guilty except that 
the jury was told that: 

“He is presumed to be innocent until such time as you, the 
Jury, if you should reach that conclusion, upon all the evidence, 
beyond a reasonable doubt, are satisfied as to his guilt, and if 
you can reconcile the evidence in the case with any reasonable 
hypothesis looking toward the defendant’s innocence, you are 
obliged to do so, and you are so instructed” (Jt. App. 37). 

These instructions were entirely correct for appellant’s case 
was predicated entirely upon the theory that he was not guilty 
by reason of insanity. No opening statement was made by the 
defense, but the closing argument of defense counsel made it 
evident that this was the sole defense. As summarized by 
counsel “* * * I say to you taking all of that into consid¬ 
eration that you can only arrive at one verdict, that he was not 
guilty by reason of insanity” (Jt. App. 35). 

In support of the theory of insanity the defense called eight 
witnesses including appellant. Three of the defense witnesses 
were specialists in psychiatry who testified concerning appel¬ 
lant’s mental capacity. One of the defense witnesses was an 
employee of the Veterans’ Administration and testified simply 
as the custodian of the records of that agency so that appellant’s 
certificate of discharge from the army for psychiatric reasons 
might be introduced into evidence. A guard at the jail, a 
United States Marshal and appellant’s wife were called, all of 
whose testimony was concerned solely with the behavior of ap¬ 
pellant as it bore on the question of his sanity. There was noth¬ 
ing in the testimony of any of these seven witnesses which bore 
even remotely on the commission of the crime. 
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The only other witness was the appellant himself. It may 
be fairly said that the sum of his testimony related solely to 
his mental competence at the time of the crime rather than 
to whether or not he committed it. As his counsel summar¬ 
ized the evidence given by the appellant, “He has testified that 
he doesn't remember the circumstances of the robbery” (Jt. 
App. 35). His whole defense was a complete lack of recollec¬ 
tion of the day in question. He was asked 

Q. Do you know where you were November 16, 1946? 

A. No, I don’t. (Jt. App. 27.) 

***** 

Q. Now, do you know where you were in the early 
morning of November 15? 

A. No, I don’t (Jt. App. 28). 

***** 

Q. Do you remember distinctly where you were on 
the morning of November 15? 

A. No, I don’t. 

Q. You don’t know? 

A. No. (Jt. App. 28). 

He further testified that he had no recollection of when he 
had come to Washington or whether he had come here directly 
from Camp Kilmer (Jt. App. 31), that he had no recollection 
of whether he was in New York prior to coming to 'W ashington 
(Jt. App. 31); that he had no recollection of whether his sis¬ 
ter was here during the month of November (Jt. App. 29); 
that he had no recollection whether he knew the difference 
between right or wrong on November 15 (Jt. App. 31); that 
he had no recollection of where he was arrested (Jt. App. 29); 
that he did not recall talking to the police officers or the com¬ 
plaining witness after he was arrested (Jt. App. 27) and that 
he had no recollection of being taken to the jail (Jt. App. 29), 
to Galiinger Hospital (Jt. App. 27) or to St. Elizabeths Hos¬ 
pital (Jt. App. 27-28). 

From these statements it would seem evident that appellant 
claimed to have had no recollection either of his whereabouts 
or activities on the night of the crime or for some time before 
and after that date. In the light of appellant’s testimony 
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of complete absence of recollection, statements which out of 
context might seem to be denials of the crime, cannot be so in¬ 
terpreted. The only statements that might be considered 
as denials are as follows: 

Q. Do you remember pointing a gun at him? 

A. No, sir, I don’t (Jt. App. 27). 
***** 

Q. Do you recall robbing anybody last November? 

A. No, sir; I don’t recall, nor do I think I did (Jt. 

App. 28). 

***** 

Q. Do you remember robbing Hayes? 

A. No, I don’t. 

Q. Would you say you did or did not rob Hayes? 

A. I definitely did not. 

Q. Why do you say that? 

A. Because I don’t believe I done it. 

Q. Have you any recollection? 

A. No, I don’t (Jt. App. 28). 

It seems evident that these statements are simply part 
of the general pattern of oblivion of the appellant for the 
period in question. He could not believe that he had done it 
solely because his mind was a blank, but there is no positive 
denial of the commission of the crime. Even if it should be 
considered that appellant’s statements in terms constitute a 
denial, yet he had disqualified himself to testify about events 
of that night, since he more than once said he had no recollec¬ 
tion whatsoever of the time. There was, therefore, no denial 
of the crime on the part of the appellant and no other evidence 
whatsoever that the appellant did not do it. The sole and 
entire defense was directed to proving that appellant was in¬ 
sane at the time of the crime. On the other hand, the gov¬ 
ernment offered evidence that appellant was the perpetrator of 
the crime. Thus the issue to be submitted to the jury was 
whether appellant was guilty or whether he was not guilty by 
reason of insanity. Defense counsel recognized that it was 
the sole issue (Jt. App. 35) as did the judge. Since it was 
the only issue, the trial justice properly instructed the jury 
that: 
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There are only two types of verdicts you can return, 
one is a verdict of guilty as charged and the other is 
not guilty by reason of insanity (Jt. App. 41). 

Here the issue had been narrowed by the evidence itself 
and the argument of defense counsel to one between guilty 
and not guilty by reason of insanity. Though it cannot be 
said that the defense of insanity is inconsistent with the gen¬ 
eral defense of noncommission of the crime, or that the two 
defenses are mutually exclusive, yet when only one defense 
is made in the presentation of evidence and in the argument 
of counsel, the court is warranted in directing his charge to 
the true issue of the case. 

As was said in: United, States v. StUson, 254 F. 120, 125 
(D. C., E. D. Pa. 1918) affirmed by the Supreme Court at 
250 TJ. S. 583. 

Every charge to the jury, which is a real charge, and 
not merely a colorless statement of the law and of the 
issues of fact involved, ought to reflect the real issue 
arising out of the evidence, and also as presented in 
the arguments addressed to the jury. It can never 
be rightly interpreted unless it is read in the atmosphere 
of the trial. If the parties in presenting their cause, 
strip it of all formalities and technical distinctions, and 
get right down to the marrow of the case, and to a dis¬ 
cussion of the substantial questions involved, it is not 
only helpful to the jury but inevitable, that the charge 
should reflect the same spirit. There can never be ap¬ 
plied to a charge under such circumstances the canons 
of criticism to which a treatise on the law of the case 
could properly be subjected. 

The court may refuse to give instructions when there is no 
evidence to support a requested instruction. Clifton v. United 
States, 54 App. D. C. 104, 295 F. 925 (1923). It may go so far 
as to refuse to instruct the jury that they may find the defend¬ 
ant not guilty where there is no evidence to support such an 
instruction. In Homing v. District of Columbia, 254 U. S. 135, 
138 (1922), the defendant was charged with operating a pawn- 
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shop in the District of Columbia. The evidence was undis¬ 
puted that part of the transaction in most cases occurred here 
though concluded in Virginia. The court apparently told the 
jury that on the facts there was no basis for finding the defend¬ 
ant not guilty. The Supreme Court said, through Mr. Jus¬ 
tice Holmes: 

* * * The judge cannot direct a verdict it is true, 
and the jury has the power to bring in a verdict in the 
teeth of both law and facts. But the judge always has 
the right and duty to tell them what the law is upon 
this or that state of facts, that may be found, and he 
can do the same none the less when the facts are agreed. 
If the facts are agreed the judge may state that fact 
also, and when there is no dispute he may say so al¬ 
though there has been no formal agreement. Perhaps 
there was a regrettable peremptoriness of tone—but the 
jury were allowed the technical right, if it can be called 
so, to decide against the law and the facts—and that is 
all there was left for them after the defendant and his 
witnesses took the stand. If the defendant suffered any 
wrong it was purely formal since, as we have said, on the 
facts admitted there was no doubt of his guilt. 

Because the very theory of the present case as developed by 
all of the evidence and the argument of counsel resulted in 
the single issue upon which the jury was properly instructed, 
this case must be distinguished from Williams v. United States, 
76 U. S. App. D. C. 299,131 F. 2d 21 (1942). In that case there 
was no defense of insanity, much less was it made the sole de¬ 
fense. There the defense was solely that the defendant had not 
done the act with which he was charged. The error was that the 
court’s instructions assumed that some verdict of guilty would 
be returned. That is not the case here. The jury was told in 
“unequivocal language” that it could find a verdict of not 
guilty. The jury was not required to find some degree of guilt, 
but could find him not guilty by reason of insanity. In this the 
court was instructing in accordance with the issue as the defense 
made the issue, as it was certainly justified in doing. 
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The instruction of presumption of innocence and the neces¬ 
sity of proof beyond a reasonable doubt are not inconsistent 
with the other part of the charge. This instruction tells the 
jury that the government must satisfactorily prove its case or 
the defendant must be considered innocent. The jury was 
aware from this that they could return a general verdict of not 
guilty. But since the validity of the government’s case was 
not questioned as to the commission of the deed., under the au¬ 
thority of Homing v. District of Columbia, supra, the Court was 
warranted in considering the commission of the robbery by the 
appellant virtually an agreed fact in telling the jury to choose 
between two verdicts. The court said, in effect, that the defend¬ 
ant must be considered innocent until proven guilty beyond 
a reasonable doubt, but when the defense does not deny the 
commission of the act but relies entirely on the insanity of the 
defendant, then the issue becomes one between guilty and not 
guilty by reason of insanity. It is submitted that in so instruct¬ 
ing the jury, the court correctly stated the law. 

Alleged Error In Court’s Charge Should Not Be Considered 

On Appeal 

No objection or exception was taken to the court’s instruc¬ 
tions in this case and, therefore, no alleged error in the charge 
may be assigned as error. Rule 30 of the Federal Rules of 
Criminal Procedure provides: “No party may assign as error 
any portion of the charge or omission therefrom unless he 
objects thereto before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and the 
grounds of his objection.” 

This rule has already received some interpretation by courts 
of appeal of the various circuits. In three of the four reported 
decisions, the courts have refused to consider attempted as¬ 
signments of error in the judge’s charge, where no exceptions 
were taken nor other objections made. Watts v. United States, 
161 F. 2d 511, 514 (C. C. A. 5th Circ. 1947); United States v. 
Sutter, 160 F. 2d 754, 757 (C. C. A. 7th Circ. 1947); Kempe v. 
United States, 160 F. 2d 406,411 (C. C. A. 8th Circ. 1947). In 
Cave v. United States, 159 F. 2d 464, 469’ (C. C. A. 8th Circ. 
1947) the court indicated that it might in certain circumstances 
notice serious errors though not assigned, but it said: 
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Rarely, however, will a trial court’s judgment be re¬ 
versed for failure to give instructions in the absence of 
a reasonable request or exception, and then only if the 
failure to instruct constitutes a basic and highly prej¬ 
udicial error. 

These cases indicate that a strict construction is to be put 
upon Rule 30 which in plain terms makes any error in the 
court’s charge unavailable upon appeal when no exception has 
been taken. It is only reasonable that it should be strictly 
construed. It is in the interest of expeditious justice that the 
judge should be given the opportunity to correct any mistakes 
in his instructions. A defendant should not be permitted to 
remain silent while a possibly erroneous instruction is given 
and then avail himself of it on appeal. Norman v. United 
States, 20 App. D. C. 494,497 (1902). 

While it is denied that the instructions in this case were er¬ 
roneous, this is not a case involving such “exceptional cir¬ 
cumstances” as to warrant this court in even considering the 
alleged error. The unusual circumstance which this court 
in the past has considered sufficient to warrant the searching 
of the record is in most instances the fact that the case under 
consideration was capital in its penalty. With one or possibly 
two exceptions the cases where this court has examined al¬ 
leged errors in the instructions of the court when no exception 
has been taken have been cases where the lower court has im¬ 
posed the death penalty. Gordon et al. v. United States, 53 
App. D. C. 154, 289 F. 552 (1923); Ziang Sun Wan v. United 
States, 53 App. D. C. 250, 257, 289 F. 908 (1923); Bell v. 
United States, 60 App. D. C. 76, 47 F. 2d 433 (1931); Kinard 
v. United States, 68 App. D. C. 250, 254, 96 F. 2d 522 (1938); 
Kinard v. United States, 69 App. D. C. 322, 323, 101 F. 2d 246 
(1938); McAfiee v. United States, 70 App. D. C. 142,105 F. 2d 
21 (1938); Bishop v. United States, 71 App. D. C. 132, 133, 
107 F. 2d 297 (1939); McKenzie v. United States, 75 App. 
D. C. 270, 271,126 F. 2d 533 (1942); Williams v. United States, 
76 U. S. App. D. C. 299,131 F. 2d 21 (1942); Mergner v. United 
States, 147 F. 2d 572, 79 U. S. App. D: C. 373 (1945). 

With such care has this rule been applied by this court that in 
one capital case, it refused to consider alleged error in the lower 
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court’s charge “as no exception had been taken to the charge 
and as no objection was made in the lower court, or the court’s 
attention in any way called to the language now complained 
of.” Morris v. United States, 61 App. D. C. 257, 258, 61 F. 2d 

520 (1932). 

The only case in this jurisdiction where this court examined 
alleged errors in the judge’s charge although no exception was 
taken and which was not a capital case was Meadows v. United 
States, 65 App. D. C. 275,82 F. 2d 881 (1936). It was, however, 
a second degree murder case and, unlike the present case, the 
government there had made no objection to consideration of the 
assignment of error. Another non-capital case which may be 
noticed where this court considered unexcepted errors was 
Thomas v. District of Columbia, 67 App. D. C. 179, 90 F. 2d 424 
(1937). The alleged errors w’ere not in the judge’s charge, but 
in the municipal court judge’s flagrant disregard of all rules of 
evidence and his evident passion and prejudice which made all 
semblance of a fair trial impossible. But this was an excep¬ 
tional case in every respect and can not be considered a prec¬ 
edent for considering alleged errors to which no exceptions 
were taken. 

Thus, it is apparent that unless there are exceptional cir¬ 
cumstances, which usually means that the death penalty is 
involved, the court will not consider allegations of error in 
the judge’s charge when no exception has been taken. No 
exceptional circumstances have been shown in this case that 
would justify this court in disregarding the specific rule which 
forbids such assignment of error. 

' Appellant Was Competently Represented by Counsel 

Appellant complains that he was denied effective assistance 
of counsel for his defense. It is not denied that the appellant 
was represented by counsel, evidently of his own choice, but it 
is complained that counsel’s trial strategy and judgment were 
so defective as to amount to deprivation of counsel. 

The decision of this court in Burton v. United States, 80 U. S. 
App. D. C. 208, 209, 151 F. 2d (1945) is sufficient answer to 
this contention: 
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The second ground of appeal is the alleged incompe¬ 
tency of appellant’s trial counsel. This is based on fail¬ 
ure to object to certain evidence. The record affirma¬ 
tively shows that the case was competently tried. These 
failures to object which are called to our attention can 
be defended on the ground that they were good trial 
strategy. But if this assumption were incorrect they 
would not be ground for reversal. There are few trials 
free from mistakes by counsel. After judgment and on 
appeal, errors in judgment as to the conduct of the 
defense are easy to point out. Here the appellant 
selected his counsel and made no objection to his conduct 
of the case during trial. Under such circumstances it 
is well settled that error in judgment, incompetency or 
mismanagement of the defense by counsel is generally 
not ground for a new trial. This is not to deny that a 
defendant’s rights may be so flagrantly disregarded by 
counsel of his own choosing, and as a consequence, justice 
so manifestly miscarry, that a new trial should be 
ordered. 

No allegation of flagrant disregard of appellant’s rights has 
been made on this appeal nor would any or all of the alleged 
mistakes of counsel constitute a flagrant disregard of appel¬ 
lant’s rights. Indeed the alleged derelictions on the part of 
counsel seem either completely baseless, harmless, or simply 
legitimate and well-considered trial tactics. They are here¬ 
after considered in the order presented in appellant’s brief: 

A. Failure to cross-examine an identification. 

Appellant claims that counsel did not cross-examine the 
complaining witness as to identification. But the record shows 
that appellant’s counsel actually did cross-examine the witness 
in this respect, asking him how his assailant was dressed, 
whether he got a good look at him, what position the defend¬ 
ant occupied in the police line-up, whether the witness looked 
around when the robber pressed the gun to him and how he 
was able to describe the gun (Jt. App. 20-21). It is submitted 
that all of this was cross-examination directed to identity. If 
counsel did not pursue his inquiry further, it was undoubtedly 
because he considered it unwise to do so. The prudent cross- 
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examiner knows when to stop when a witness is positive in 
his statements. Further cross-examination under such cir¬ 
cumstances is likely only to re-enforce the adversary’s case 
and impress the minds of the jury. 

B. Failure to object to the admission in evidence of Ex¬ 
hibit 2. 

Appellant contends that his counsel should have objected 
to the admission of government’s Exhibit No. 2 into evidence 
on the mistaken theory that said exhibit was a gun that had 
not been connected with the robbery. Appellant is under the 
misapprehension that government’s exhibit No. 2 was a gun, 
whereas, in fact, it was the change carrier that was taken from 
the complaining witness and later found in appellant’s room. 
There is some reason for this confusion, but a careful exami¬ 
nation of the transcript and a comparision of the physical 
exhibits which are on file in this court indicates plainly that 
government’s exhibit No. 1 was the gun which was identified 
as having been used in the holdup, while government’s ex¬ 
hibit No. 2 was the change carrier. They still bear the identi¬ 
fication tags that were put on them by the clerk of the trial 
court. When they were produced at the trial, the Assistant 
United States Attorney asked that the change carrier be 
marked government’s exhibit No. 1 (Jt. App. 19). The 
stenographer assumed that it was so marked and stated it in 
the transcript. The prosecutor called the next exhibit which 
he produced, the gun, government’s Exhibit No. 2, and the 
stenographer again assumed it w r as so marked (Jt. App. 19). 
Actually, however, as is apparent from the exhibits them¬ 
selves, the clerk marked the gun Exhibit No. 1 and the change 
carrier Exhibit No. 2, so that in the identification of the ex¬ 
hibits by the witness Hayes, the numbers should have been 
reversed. 

That the clerk made a mistake is borne out in the exami¬ 
nation of Sumerfield B. Tillett of the Metropolitan Police. 
The prosecutor asked the witness: 

Q. I will show you government’s Exhibit No. 2, I 
believe—1, rather, and ask you whether or not you can 
identify that. 

A. Yes, sir; this gun was taken off him (Jt. App. 21). 
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It is only reasonable to suppose that in showing the gun 
to the witness for identification, the Assistant United States 
Attorney assumed that it had been marked by the clerk as he 
had directed, and, therefore, called it, at first, government’s 
Exhibit No. 2. Apparently, when he looked at it and saw' 
that it was marked No. 1, he corrected the question. Then 
when the government attorney showed the witness the change 
carrier, he called it government’s Exhibit No. 2 as it was in fact 
marked. It was, of course, not a second gun that was found 
in appellant’s room, but the change carrier. Both exhibits 
were properly identified and there was no valid basis for defense 
counsel’s objecting to their admission. 

C. Failure to move for suppression of illegally seized 
evidence. 

Appellant contends that objection to the admission of the 
change carrier that was found in appellant’s room should have 
been made, since no authority either by search -warrant or 
consent of the accused was shown. It is sufficient answer to 
this that there is no affirmative showing that would warrant 
the supposition that the search and seizure were illegal. There 
is no reason to suppose that defense counsel had a valid basis 
for objecting or moving to suppress the evidence, so that his 
failure to do so is not evidence of incompetence. 

D. Failure to move the court to declare a mistrial upon the 
admission of evidence which tended to connect appellant with 
some other crime. 

It is difficult to see precisely how the evidence cited by ap¬ 
pellant tended to connect him to another crime. No authority 
is given that would justify a mistrial in the circumstances. 
Even appellant’s fine tooth comb reveals no evidence that de¬ 
fense counsel could properly have objected to, but even if there 
was, prudent trial tactics may well have dictated ignoring it 
so that the jury’s attention would not be directed to it. Coun¬ 
sel may well have considered that any hint of other crimes was 
so slight as not to be noticed by the jury, while an objection 
would focus their minds on what might otherwise pass harm¬ 
lessly. No incompetence is shown in this respect. 

The failure to call the court’s attention to alleged errors in 
the charge to the jury has already been dealt with, as has the 
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contention that evidence was improperly admitted. No au¬ 
thority is given for the court's declaring a mistrial, and indeed 
there was no basis for doing so even if requested. 

CONCLUSION 

The appellant was represented at his trial by counsel appar¬ 
ently of his own choice. His counsel was James J. Laughlin, 
a thoroughly experienced trial lawyer, especially in criminal 
cases. It can hardly be seriously contended that he was so in¬ 
competent as to deprive the appellant of his constitutional 
rights. But the record shows that the case was competently 
and fairly tried and commendably free of error. The judge’s 
charge was in accordance with the evidence and the issues and 
was perfectly proper. Therefore, the judgment of the District 
Court should be affirmed. 

George Morris Fay, 

United States Attorney. 

Arthur J. McLaughlin, 

i Assistant United States Attorney. 

i Sidney S. Sachs, 

! Assistant United States Attorney. 

i Ross O’Donoghue, 

I Assistant United States Attorney. 
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1 In the District Court of the United States 

for the District of Columbia 

Criminal No. 140-47 

United States of America 
vs. 

Arthur J. Felton, defendant 

****«• 

8 Eulus Hayes was called as a witness by and on behalf 
of the United States, being first duly sworn, was exam¬ 
ined and testified as follows: 

direct examination 

***** 

Q. Recalling your attention to November 15 of last year, 
1946, what was your employment? 

A. Cab driver. 

Q. Cab driver? 

A. That is right. 

Q. Recalling your attention to the early morning, about 2:10 
or 2:15 of November 15 of last year, can you recall just about 
whereabouts in the city you were? 

9 A. I were in the 5200 block of Georgia Avenue. 

Q. And that is near what street? 

A. Near Ingraham Street. 

Q. Ingraham street? 

A. Yes, sir. 

Q. What happened there, if anything? 

A. I saw a fellow coming down the street, and he hailed me. 
Q. What street was he coming down? 

A. Going up Georgia Avenue. He hailed me and I stopped. 
He got in my cab, told me to take him to the Statler Hotel, 
which I was proceeding on, and I got to Kansas Avenue, I turned 
off to the right. He stuck a gun on my neck, told me to give 
him my money, so I did. 
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Q. What money did you give him? 

A. I gave him my change carrier, which had about $10, and 
also, I had a dollar in my pocket. I gave him that. 

Q. You gave him that? 

A. And he told me to drive on. He kept the gun on my neck. 

Q. Kept what? 

A. Kept the gun on my neck. 

Q. Keep your voice up. 

A. And told me I better take him where he say to go, because 
he going to kill me anyway. I went on. I saw two 
10 cars coming up Kensington Avenue, and I turned and 
went up 13th Street. One car followed me. So the car 
tried to go past. I kept cutting across in front of the car. Then 
he told me I do it again he going to shoot me, so I kept on 
doing it. So this car passed. When the car passed and stopped, 
I jammed on the brake and threw him over in the front seat, 
and I jumped out of the cab. 

Q. Did you see him any more that night? 

A. He jumped over in the front seat, tried to start my car, 
couldn’t start it. This other fellow in the second car, he jumped 
out, ran around in front of the car to see what was going on. 

He jumped out, then, put the gun on this other man, and 
kept backing up until he got a chance to run. 

Q. Did there come a time you saw that same man again? 

A. I saw him the next night. 

Q. Next night? 

A. Next morning. 

Q. Where was he at that time? 

A. In the line-up. 

Q. Did you identify him at that time? 

A. I did. 

Q. Did you identify him as the man who held you up on the 
morning of November 15? 

A. I did. 

i Q. Do you see him in court here today? 

A. I do. 

Q. Where is he? 

A. Right there. 
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19 

Mr. Laughlin. May the record show he is pointing to the de¬ 
fendant Arthur Felton? 

The Witness. And also my change carrier—the way I iden¬ 
tified— 

Mr. McLaughlin. Mark this Government’s Exhibit No. 1. 

(A change carrier was marked for identification as “Gov¬ 
ernment Exhibit No. 1.”) 

By Mr. McLaughlin : 

Q. I show* you this change carrier and ask you whether or 
not you can identify that. Did you ever see that before? 

A. Yes, sir. 

Q. When did you see that before, that change carrier? 

^ The next morning. 

C c .^o)id you see it on the early morning of November 15 at 
the time Felton got in your cab? 

A. Yes, I did. 

Q. All right. Where was the change carrier at the time Fel¬ 
ton first got in your cab? 

A. Hanging on my dash. 

Q. On your dash, and it was your property? 

A. Yes. 

12 Q. And is that the same change carrier which was 
taken from you by Arthur Felton? 

A. Yes, sir. 

Q. You say he had a gun in your neck. Were you able to 
see the gun? 

A. I could see through the mirror. 

Q. Can you describe the gun that you saw through the 
mirror? 

A. I could. 

Q. Describe it. 

A. It was a .32, blue steel. 

Q. I ask you whether or not, showing you Government’s Ex¬ 
hibit No. 2, and ask you whether or not that looks like the 
gun you saw’ in the hand of Arthur Felton on the morning of 
November 15? 

A. That is right. 

(A gun w’as marked for identification as “Government Ex¬ 
hibit No. 2.”) 
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By Mr. McLaughlin : 

Q. A gun similar to this he had at your neck? 

A. That is right. 

Cross-examination by Mr. Laughlin : 

Q. Was this man alone or with someone? 

A. He was alone. 

13 Q. What kind of cab were you driving? 

A. Sir? 

Q. What kind of taxicab were you driving? 

A. Skyview Cab. 

Q. What is that? 

A. Skyview Cab. ^ 

Q. And how was he dressed at that time? How wa^Re. 
man dressed? 

A. He was—he had on a topcoat, had on a checked topcoat. 
Q. Did you get a look at him when he got into the cab? 

A. Yes, I did; because he were walking up the street towards 
me, in the street. 

Q. When you were at police headquarters how many persons 
were in the line-up? 

A. There was six, I think. I am not sure. 

Q. Do you know what position this man was in the line-up 
that you identified? 

A. Yes, I do. 

Q. What position? 

A. He was—he didn’t have on the same—he didn’t have on 
an overcoat. 

Q. Now, when that gun was pressed to you, you were quite 
frightened, weren’t you? 

A. At the beginning I was. 

14 Q. Weren’t you always? 

A. Sir? 

Q. Later on you were not frightened, you mean? 

A. No, I wasn’t. 

Q. Why not? 

A. Because he were cussing me and calling me everything 
to think of. 

Q. Did you turn around when he pressed the gun to you? 
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A. I tried to turn my head around and he hit me in the neck 
with the gun. 

Q. How were you able to describe this gun? 

A. I looked through the mirror. I have a mirror. I looked 
through it. 

Q. And you reported that immediately, did you? 

A. Yes, sir. 

Mr. Laughlix. No other question, Your Honor. 

Mr. McLaughlix. That is all, Your Honor. 

***** 

15 Sumerfield B. Tillett was called as a witness by 
and on behalf of the United States, being first duly 

sworn, was examined and testified as follows: 

Direct examination by Mr. McLaughlix: 

Q. You are a member of the Metropolitan Police assigned to 
what detail? 

A. Number 2 precinct. 

Q. Number 2 precinct? Officer, on November 16 did you 
arrest the defendant Arthur Felton? Just answer yes or no. 
A. Yes, sir. 

Q. Where did you arrest him, what part of the city? 

A. In front of the Mayfair Cafeteria, 13th Street. 

Q. That is in the Northwest section? 

A. Yes, sir. 

Q. I will show you Government’s Exhibit No. 2,1 believe— 
1, rather, and ask you whether or not you can identify that. 

A. Yes, sir, this gun was taken off him. 

Q. You identify that as what? 

A. This gun was taken off the defendant at the time. 

Q. Taken off Arthur Felton? 

A. Yes, sir. 

Q. And at the time did you take the gun from Arthur 

16 Felton? 

A. I took the gun from him; yes, sir. 

Q. How was he carrying it at the time you took it on the 
evening of November 16? 

A. Carried in a shoulder holster, right here [indicating]. 

Q. Is this the holster he had? 
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A. Yes, sir. 

Q. I show you Government’s Exhibit No. 2 and ask you 
whether or not you ever saw that before, Officer? 

A. That was recovered from his room up on Ingraham 
Street Northwest. 

Q. In the defendant Arthur Felton’s room? 

A. Yes, sir. 

Mr. McLaughlin. I believe that is all. 

Cross-examination by Mr. McLaughlin: 

Q. How was the defendant dressed, Officer? 

A, Sir? 

Q. How was he dressed at that time that you arrested him? 

A. If I remember correctly he was wearing a dark brown 
suit. 

Q. He didn’t have on an Army uniform? 

A. No, sir; he was wearing civilian clothes. 

17 Q. Did you have any conversation with him with 
i respect to the—the gun and the change purse? 

A. About the gun, but not the change carrier. 

Q. Was any force used on this defendant, Officer? 

A. No, sir; there wasn’t any force used. 

Mr. Laughlin. We have nothing else. 

Mr. McLaughlin. One question I overlooked, Judge. 

Redirect examination by Mr. McLaughlin: 

Q. You say you placed the defendant under arrest ; is that 
right? 

A. Yes, sir. 

Q. And did you make yourself known to him, the defend¬ 
ant? 

A. Yes, sir. Yes, sir. 

Q. And after you made yourself known to the defendant 
what did he do, if anything? 

A. The first thing I did, I took the gun away from him, 
before I made myself known to him. I knew he was carry¬ 
ing a gun. I took that away from him. 

Q. Wffiat did you do after that, if anything? 

A. Put him in a taxicab. 
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Mr. McLaughlin. That is all. 

Mr. Laughlin. That is all. 

***■&•* 

18 Carl Leonard Hayden was called as a witness by and 
on behalf of the United States, being first duly sworn, 

was examined and testified as follows: 

Direct examination by Mr. McLaughlin : 

Q. Your full name is what? 

A. Carl Leonard Hayden. 

Q. You are a member of the Metropolitan Police assigned 
to what detail? 

A. A member of the Metropolitan Police assigned to the 
Robbery Squad. 

Q. On November 16 of last year were you assigned to that 
same detail? 

A. I was. 

Q. Do you know a man by the name of Arthur Felton? 

A. I do. 

Q. And do you see him in court here today? 

A. I do. 

Q. Did there come a time after November 15 of last year, 
1946, when you talked to the defendant Felton? 

A. I did. 

Q. Can you recall what date that was? 

19 A. On the 16th. 

Q. Where was he at the time? 

A. At the Robbery Squad, Police Headquarters. 

Q. I will show you Government’s Exhibit No. 1 and ask 
you whether or not you ever had any conversation with the 
defendant Felton in respect to that gun? 

A. I had—not particularly the gun. I had conversation 
with him in respect to a robbery I was investigating. 

Q. Did you have a conversation with him in respect to the 
robbery of Eulus Hayes that happened on the morning of 
the 15th of November? 

A. I did. ' 

Q. What talk did you have wdth him in respect to that 
robbery? 
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A. I talked to him the night of the 16th. I think it was 
around after 8 o’clock some time, around there, in the presence 
of the> complainant. 

Q. The complainant, that is Mr. Hayes? 

A. That is right. I also had a line-up of five white men, 
including him, where Hayes identified him as the man who 
robbed him on the morning of the 15th. 

Q. I show you Government’s Exhibit No. 2 and I ask you 
whether or not you had any talk with the defendant Felton 
at that time in respect to that exhibit. 

A. I did. 

20 Q. All right. At the time you talked to the defend¬ 
ant Felton in respect to Government’s Exhibit 2, who 
was present? 

A. The complaining witness. 

Q. Mr. Hayes? 

A. Mr. Hayes. 

Q. What transpired and you asked who- 

A. The complaining witness. 

Q. That is Hayes? 

A. Yes, if this was his change carrier, and he said yes. I 
said, “How do you identify it”? And he did identify it in 
the presence of Felton by some marks on the back here which 
show the amount of money each one of these barrels holds. 

Q. That was in the presence of Felton? 

A. That is right. 

Q. What did Felton say, if anything, to that? 

A. He didn’t admit it or he didn’t deny it. 

Q. What did he say? Can you give us his exact words? 

A. No; I wouldn’t like to say. The only thing I did say 
to him would he like to make a statement in respect to this 
case. He said, “If you will give me a typewriter and paper I 
will give you a statement pertaining to my whole life.” 

I told him I wasn’t interested in that, I was interested in 
this robbery, particular case only. He said he had nothing 
to say. 

Q. Nothing to say? 

A. Nothing to say. 
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21 Cross-examination by Mr. Laughlin : 

Q. Was his manner strange at that time, Officer? 

A. I didn’t see much difference, as far as I can remember, 
any different than it is right now. 

Q. I mean did he respond to your questions? 

A. No, he was kind of evading the questions I was asking 
him. The questions I was asking him was pertaining to this 
robbery of Hayes. 

Q. You say he neither admitted nor denied? 

A. That is right. 

Mr. Laughlin. That is all. 

Mr. McLaughlin. That is all. 

(The witness left the stand.) 

Mr. McLaughlin. I will offer this Government’s Exhibit 1 
and Government’s Exhibit No. 2 and rest the Government’s 
case. 

***** 

Dr. Amino Perretti was called as a witness by and on behalf 
of the defendant, having been first duly sworn, was examined 
and testified as follows: 

***** 

22 Q. And when did you first have any contact with Mr. 
Felton? 

A. I examined him first on February 23,1947. 

The Court. Is this in reference to your private professional 
capacity or public capacity? 

The Witness. At the request of the United States Attorney 
I examined him. 

***** 

By Mr. Laughlin : 

Q. As a result of your examination, Doctor, did you come 
to some conclusion, opinion? 

A. Yes. 

Q. What was that? 

23 A. That he was at that time of unsound mind suffer¬ 
ing from a prison psychosis. 

Q. Did you make a certain recommendation? 
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A. Yes. 

Q. What was that recommendation? 

A. That he be committed to St. Elizabeths Hospital for 
treatment. 

Q. At the time of that examination, Doctor, were you able 
to ascertain or determine how long that had existed? 

A. Well, at that time I concluded he was suffering from prison 
psychosis, and a prison psychosis is a mental disorder that arises 
from incarceration, from the situation in prison, and therefore 
it must have begun within the incarcerated period. 

Q. And what was that? 

A. Well, I examined him first on February 23, 1947. I as¬ 
sumed it must have begun some time just shortly before that. 

Q. Are you able to express any opinion as to his mental 
capacity in November 1946? 

A. No. 

Q. In other words, you would have no opinion one way .or 
the other on that? 

A. I mean I presumed at that time he was sane, because 
if he had a prison psychosis, a prison psychosis is one 
24 that comes within the imprisonment period, so I pre¬ 
sume before that period began he must have been sane. 
That is a presumption. 

* * * * * 

27 Dr. Joseph L. Gilbert was called as a witness by and 
on behalf of the defendant, being first duly sworn, was 

examined and testified as follows: 

***** 

Q. And where are you connected? 

A. I am in charge of the department for mental diseases, 
Gallinger Municipal Hospital. 

# t * * * 

28 Q. Do you know the defendant here, Mr. Felton? 

A. I do. 

Q. Have you had occasion to examine him, sir? 

A. I did. 

Q. Wfien was that? 

A. February 22nd, March 1, March 8. and March 15. 1947. 
Q. And did you examine him alone or with someone else? 
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A. I beg pardon? 

Q. Did you examine him alone or with someone else? 

A. I believe I examined him alone. I don’t believe anyone 
was with me, unless some of the personnel of the jail were 
present part of the time, or followed me into the room. 

Q. As a result of the examination did you come to any con¬ 
clusion or form any opinion as to his mental capacity? 

A. I did. 

Q. And what was that, sir? 

A. That he at the time was of unsound mind suffering from 
prison or situation psychosis or a mental disorder resulting from 
the situation as it existed, and from his- 

***** 

45 Arthur J. Felton, the defendant, was called as a 
witness in his own behalf, being first duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 


46 Q. You heard certain witnesses testify this afternoon 
as to a robbery in November 1946. Do you remember 
seeing those witnesses before? 

A. No, sir; I don’t. 

Q. Do you know where you were November 16, 1946? 

A. No; I don’t. 

Q. Do you recall talking to the police officers in the case? 
A. No, sir; I don’t. 

Q. Do you recall talking to the colored man who testified 
here? 

A. No, sir; I don’t. 

Q. Do you remember pointing a gun at him? 

A. No, sir; I don’t. 

***** 

Q. Do you recall being sent to Gallinger Hospital? 

A. No, sir; I don’t. 

Q. Do you recall being sent to St. Elizabeths Hos¬ 
pital? 


47 
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A. No, I don’t recall being sent there. I know I was there, 
though, at the time. 

Q. Do you recall robbing anybody last November? 

A. No, sir, I don’t recall, nor do I think I did. 

* * * * * 

I Cross-examination by Mr. McLaughlin : 

Q. Is this your gun? 

A. I have never seen it before. 

Q. You have never seen it before? Now, do you know where 
you were in the early morning of November 15? 

A. No; I don’t. 

Q. What? 

A. No; I don’t. 

Q. Do you remember robbing Hayes? 

A. No; I don’t. 

Q. Would you say you did or did not rob Hayes? 

A. I definitely did not. 

Q. WTiy do you say that? 

A. Because I can’t believe I done it. 

Q. Have you any recollection? 

A. No; I don’t. 

Q. You heard Hayes testify, didn’t you? 

A. Yes; I did. 

4S Q. Was Hayes telling the truth, or is he telling a false¬ 
hood? 

A. As far as I am concerned, he is not telling the truth. 

Q. He is not telling the truth? Why? 

A. I have no idea. 

Q. Do you remember distinctly where you were on the morn¬ 
ing of November 15? 

A. No; I don’t. 

Q. You don’t know? 

A. No. 

****** 

49 Q. Prior to 1946 were you living in the District of 
Columbia? 

A. No, sir; not that I know of. 
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Q. Now, your mother lives here, doesn't she? 

A. She lives somewhere here. 

Q. What? 

A. Yes, she does. 

Q. Your sister lives here, doesn’t she? 

A. No, my sister lives in Texas. 

Q. Was your sister here during the month of November? 
A. I don’t know. I have no recollection. 

Q. Did you tell the police you had a mother living on In¬ 
graham Street? 

A. I have no recollection of it. 

50 Q. From your recollection today, have you got a 
mother living there? 

A. What street is that? 

Q. I just mentioned it. Try and recall it. 

A. What street is it? 

Q. Ingraham Street, is that the name of it? 

A. No; I don’t even know where Ingraham Street is. 

Q. Do you remember where you were arrested? 

A. No; I have no recollection. 

Q. Do you know where the Mayfair Night Club is? 

A. No; I don’t. 

Q. Do you know where you are now? 

A. I am in a courtroom. 

Q. What? 

A. In court. 

Q. Who are these people here? 

A. This is the jury. 

Q. And who is that distinguished man up there? 

A. That is the Judge. 

* * » # » 

54 Q. When did you leave that camp to come to Washing¬ 
ton? 

A. I don’t know. 

Q. What? 

A. I don’t know, sir. 

Q. Did you come directly from that camp to Washington, 
D. C.? 

A. I don’t know, sir. 
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Q. Well, do you remember being in New York? 

A. No, sir; I don’t, sir. 

Q. What? 

A. I don’t, sir. 

Q. Were you in New York prior to coming to Washington 
before your arrest? 

A. I have no recollection of it, sir. 

Q. You have no recollection? 

A. I have no recollection. 

Q. Have you got a wife living in New York? 

A. No; I don’t have a wife- 

55 Q. What? 

A. No; I don’t have a wife living in- 

Q. You don’t have a wife living in New York? After you 
were arrested you were brought to the District Jail; were you 
not? 

A. I don’t know, sir. I have no recollection. 

Q. You have no recollection? 

Will you stand up? 

You see that man there? 

A. Yes, I can see him. 

Q. You can see him? Did you ever see him before? 

A. No, sir. 

Q. You never saw him before? 

A. No, sir; not that I know of. 

Q. Do you recall on November 19 of seeing that man? 

A. No, sir; I don’t. 

Q. And the fact that that man identified himself to you as 
an FBI man? Take a good look at him. 

A. Bring him up closer. 

Q. All right, come up. 

A. No, sir; I have never seen this man. 

Q. You have never seen that man before? Do you remem¬ 
ber talking to him on November 19th, about two days after the 
arrest; and telling him you were going to fake it as far as the 
authorities are concerned and say you are of unsound 

56 ! mind? Do you remember telling him that? 

Mr. McLaughlin. I didn’t understand your last ques¬ 
tion. May I have it repeated? 
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By Mr. McLaughlin: 

Q. Do you remember telling this FBI agent on November 
19, two days after your arrest, that you were going to pretend 
that you were of unsound mind so as to fool the authorities and 
beat this charge that is pending against you? 

A. I have no recollection of that, sir. 

Q. Do you deny telling him that? 

A. Of course I deny it. It is obvious. 

Q. What is that? 

A. I say it is obvious; I deny it. I have never seen the man. 
Q. You have never seen him? 

A. No I never have. 

***** 

58 Q. You know the difference between right and wrong, 
do you? 

A. I think I do. 

Q. You think you do? On November 15, do you recall, did 
you not know the difference between right and wrong? 

A. I have no recollection. 

Q. You have no recollection? Well, now, why do you 
say that? 

***** 

62 Q. Do you remember after you were arrested talking 
to Mr. Kurtzman, the FBI agent, this gentleman stand¬ 
ing right over here? 

A. I believe I told you yesterday no. 

Q. What was that? 

A. I think I told you yesterday no. 

Q. Let me try to refresh your recollection. Do you remember 
saying to him that as soon as you were in the Federal authori¬ 
ties’ hands, and away from the local police you would talk to 
him about the case? 

A. No; I have no recollection of ever seeing him. 

Q. Do you remember signing a statement? 

A. No; I have no recollection of signing a statement. 

63 I have no recollection of ever seeing him. 
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64 Q. Do you know how the police found this change 
carrier? 

A. No; I don’t. 

Q. After your arrest didn’t you go to the room that you 
occupied on Ingraham Street with the police? 

A. I have no recollection of it. 

Q. You have no recollection? 

A. No; I don’t. 

Q. You were convicted in New York for burglary, weren’t 
you? 

A. I believe I was; yes. 

Q. And that was in 1944? 

A. I believe it was 1942. 

Q. 1942? You remember that, and you were sentenced to 
15 years? 

***** 

107 Dr. Bernard Allan Cruvant was called as a re¬ 
buttal witness by and on behalf of the United States, 
being first duly sworn, was examined and testified as 

108 follows: 

***** 

Q. You are connected w T ith what hospital in town, Doctor? 
A. St. Elizabeths Hospital. 

Q. And have been for how long? 

A. About ten years. 

***** 

109 Q. Can you recall when that was, Doctor? 

A. He was admitted to St. Elizabeths about March 
20 of this year, 1947. 

Q. And stayed how long in the hospital, Doctor? 

110 A. Until about July 21 of this year. 

***** 

120 Q. Can you tell me this, Doctor: Do you in your opin¬ 
ion, based on your examination in the spring, can you 

tell me whether or not, sir, he possessed or did have a prison 
psychosis? 

A. From the results of my examination, which was 

121 done after he was admitted to St. Elizabeths, it is my 
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opinion that it is unlikely that he had a prison psychosis prior 
to coming to St. Elizabeths. 

***** 

134 Robert H. Kurtzman was called as a rebuttal witness 
by and on behalf of the United States, being first duly 
sworn, was examined and testified as follows: 

***** 

137 Q. And after talking to him for some length of time, 
did there come a time when you had him sign a 
statement? 

A. Not on that date. 

ft*** 

140 Cross-Examination 

By Mr. Laughlin : 

Q. Did you question him about this robbery charge he is 
on trial here for? 

A. I did. 

Q. And you say he responded to all your questions? 

A. Yes. 

Q. Also, you say he made the statement he could act nuts. 
When was it he made that? 

A. I took two statements from Mr. Felton. 

Q. Give me the dates. 

A. Yes; that was November 19. 

Q. And both on the 19th? 

A. Tw’o statements on the 19th; yes. 

Q. Both on the 19th? 

A. That is right. 

Q. In point of time, how much- 

A. I think we started about one o’clock, and we typed up 
the one statement, and that was turned over to another in¬ 
dividual, and then we started on the second statement, which 
was only one page, and that took a short period of time, per¬ 
haps an hour. 

Q. Now, the statements to which you refer, sir, do they have 
in there that his statement was he could act nuts? 

A. No. 
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171 Q. Why didn’t you put that in there? 

_ A. Because it didn’t refer to the crime itself, and a 
good agent in handling a signed statement only refers to one 
crime at a time. 

* * * • • 

Q. And do you have those statements with you? 

A. Yes, but it doesn’t refer to this crime. 

* * * * * 

A. The one statement is. 

The Court. If they don’t refer to the crime- 

Mr. Laughlix. I wasn’t going into the contents, Your 
Honor. I just wanted to ask a few questions about the number 
of questions he propounded to him. 

The Court. The statement is immaterial, the number of 
questions propounded is immaterial. 

* * * * * 

143 Mr. McLaughlix. I would like to offer this gun and 
change carrier, and rest the Government’s case. 

The Court. Give them to the Clerk. 

(The change carrier referred to and the gun referred to were 
offered in evidence as Government’s Exhibits 1 and 2.) 

* * * * * 


Elmer V. Hamm ox d was called as a witness by and on be¬ 
half of the defendant, being first duly sworn, was examined 
and testified as follows: 

***** 

Q. WTiat is your occupation, sir? 

A. Deputy United States Marshal. 

***** 

146 By Mr. McLaughlix : 

Q. Mr. Hammond, I show you this statement here, 
and the signature in the left-hand corner. Is that your signa¬ 
ture? 

A. It is. 

Q. And that was signed by you when? 

A. 11/18/46. 
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The Court. For the purpose of the record, Mr. McLaughlin, 
that purports to be what? 

Mr. McLaughlin. This purports to be the statement that 
Agent Kurtzman got from the defendant on November 18, 
1946. 


162 ARGUMENT TO THE JURY ON BEHALF OF THE 

DEFENDANT 

Mr. Laughlin. Your Honor, ladies and gentlemen of the 
jury, His Honor will charge you that while this defendant is 
presumed to be of sound mind, if the defense of insanity is 
interposed, as it is in this case, there is a burden on the part 
of the Government to establish the sanity of the individual, 
and there must go with that and in connection with it the 
theory of reasonable doubt. 

***** 

163 Now, it is true robbery is a very serious crime. He 
has testified that he doesn’t remember the circumstances 

of the robbery. 

***** 

164 Now, to hold that he was of sound mind in November 
of 1946, you would have to speculate, but you have here 

the theory of reasonable doubt, His Honor will charge you, and 
I say to you taking all of that into consideration that you can 
only arrive at one verdict, that he was not guilty by reason of 
insanity. 

***** 

166 CHARGE TO THE JURY 

The Court (McGuire, J.). Members of the Jury, the de¬ 
fendant at the Bar in this case is charged with the crime of 
robbery, that he at the point of a gun took the sum of $10.00 
from a resident of the District of Columbia and within the 
jurisdiction of this Court on the 15th day of November, 
1946. 

167 Now, he is charged with the commission of thatcrime 
in a formal way by means of what we call in the law 

an indictment. 

Now, the word “indictment” is a formidable word, but like 
so many words in our language, it comes from another language. 
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It comes from the French, and it literally means to point out. 
So an indictment is merely a pointing out to the defendant 
by the Grand Jury of the charge which it, the Grand Jury, 
makes against him. It is a formal pointing out. In other 
words, the Grand Jury says in effect, “Here is what you are 
charged with ; we are making known this fact to you in formal 
way, so that when the time comes for you to stand upon your 
trial you shall be apprised of the acts with which you are 
charged.” That is what is meant by an indictment. Now, an 
indictment, perforce, by its very nature, by its very character 
is not evidence. It could never take the place of evidence, 
and it has no value as proof whatsoever, and you are so 
instructed. 

In other words, as I have said to you just a moment ago, it 
is a formal pointing out to the individual charged of the offense 
with which he is charged, so when the time comes to place him 
on his trial he may be fully apprised of that charge. 

What is robbery? Ever since men have lived together in 
civilized society we have come to recognize the fact that 
168 certain things are yours and certain other things are 
mine. I am possessed of certain things in the nature 
of goods or wares or merchandise, and so are you, living as 
we both live in civilized society, and the interference with 
that possession by the application of violence is robbery, rob¬ 
bery at common law, that is, before we had the legislature 
specifically define it, and robbery today by statutory enactment 
by the Congress of the United States for the District of Colum¬ 
bia, so robbery may be said^fo be the crime of larceny plus the 
application of violence. 

I think I have made that sufficiently clear and it needs no 
further elaboration. 

The burden in every criminal case is upon the Government 
to prove every essential element of the crime alleged, and to do 
this beyond a reasonable doubt. 

What is a reasonable doubt? A reasonable doubt is a doubt, 
as the words themselves imply, a doubt that is based upon 
reason, not one of whim or conjecture, not on what you think it 
ought to be, but a doubt that is based on reason. It has been 
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defined as the same type of doubt that you, yourselves, would 
have in a matter of grave importance in your own lives, as this 
matter is in the life of this defendant, that will cause you to 
hesitate or pause in arriving, or, rather, in taking a contem¬ 
plated step. 

It is a doubt that is based on reason, either on evidence 

169 or the lack of evidence in a given case, so that the Gov¬ 
ernment has the burden of proving the essential elements 

of a given crime beyond a reasonable doubt as defined to you 
what is meant by reasonable doubt. 

Now, reasonable doubt, it is well to note, does not mean 
beyond all doubt, not at all. It means a doubt up to the point 
where you, the Jury, have either moral certitude of the defend¬ 
ant’s guilt or the defendant’s innocence. It doesn’t necessari¬ 
ly mean the exactitude, as I told the Jury yesterday, of a 
physical law, like the ebb and flow of the tides, or the turning 
of the earth on its daily axis, doesn’t necessarily mean the ex¬ 
actitude of mathematical law that two and tw’o are four. It 
means only up to the point where you, the Jury, on all the 
evidence, have a moral certainty of the defendant’s guilt. 

What is meant by a moral certainty? I explained to the 
jury yesterday, no one of this Jury—I may be mistaken, but I 
think it is a fact—has ever been at Iwo Jima. and yet we know 
there is a place known as Iwo Jima. and we have that on the 
testimony of persons who have been there and who have no 
reason to deceive us and in whose credibility, or to whose 
credibility, rather, we attach some weight, so therefore, as a 
consequence we have a moral certainty that there is such a 
place known as and called Iwo Jima. 

This defendant under our system of law, as every other 

170 defendant does, comes into court with the presumption 
of innocence. He is presumed to be innocent until such 

time as you, the Jury, if you should reach that conclusion, 
upon all the evidence, beyond a reasonable doubt, are satisfied 
as to his guilt, and if you reconcile the evidence in the case with 
any reasonable hypothesis looking toward the defendant’s 
innocence, you are obliged to do so, and you are so instructed. 

You are the sole judges of the credibility of a witness. What 
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does that mean? It simply means the worthiness of belief, and 
in that connection you can take their attitude and demeanor 
upon the witness stand, their bias and prejudice, if such may 
be made manifest, their frankness or candor or the lack of it, 
their interest in the outcome of this case, if such there be, and 
give their testimony only such weight as you, the Jury, think 
under all the circumstances it is entitled to. 

You are the sole and exclusive judges of the fact. If you 
believe that any individual witness or witnesses in this case 
has deliberately perjured himself or herself, as the case may 
be, you are at liberty to disregard entirely the testimony of 
such witness or witnesses, except insofar as you may find part 
of it or some of it to be corroborated by other evidence of a 
credible character. 

The defendant is not obliged under our system of law 
171 to take the stand, yet when he does so he places him¬ 
self in the same category, in the same place, as any 
other witness, and in that connection you can take into con¬ 
sideration his attitude and demeanor upon the witness stand, 
his interest in the outcome of this case, his frankness or can¬ 
dor, or the lack of it, and you give his testimony only such 
weight as under the circumstances you feel it is entitled to. 
He places himself in the same category as any other witness. 

Now, the nature of the defense in this case is insanity. 
Here we have another one of those words that comes from a 
foreign language. The word “insanity” comes from the Latin 
language. The root word is sanus. Sanus means sound, and 
insanus naturally means not sound, so the term is applied 
to the human mind. So when we say a person is insane we 
say in effect that person is not of sound mind, and when we 
say a person is sane, we say in effect that that person is of 
sound mind. 

Now, there are a great many definitions of insanity. There 
are medical definitions for insanity. You have the various 
psychoses, as the various professional witnesses who have taken 
the stand have testified. You have the so-called psychopathic 
personality. And here we have another word that comes 
from a strange word, the Greek “psycho” meaning mind, 
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and “pathos,” meaning a mind that is laboring under diffi¬ 
culty, a suffering mind, so to speak. We get our 

172 English word “pathetic” from it. 

But it is well to note that there is a difference between the 
medical definition of insanity and the legal definition of in¬ 
sanity. The law presumes all persons to be sane, so that when 
the defense of insanity is introduced in a criminal case, if there 
is evidence introduced on the part of the defendant to show 
insanity, or actually showing insanity, then the burden is on 
the Government to go forward and to prove sanity. 

Now, we are not interested in this case in the sanity of this 
defendant at any other time except on November 15, 1946. 
That is the issue which you have "to decide, as to whether or 
not he was of sound or unsound mind on November 15, 1946, 
the date of the commission of this alleged crime. 

Then you might say to yourselves, then why was evidence 
permitted to be introduced to show the state of his mind on 
April 15, 1947, some time in the spring of the ensuing year? 

That was permitted to be introduced solely and only for 
the purpose of throwing light, if it does, and after all, you 
are the sole and exclusive judges of that fact, upon the state 
of his mind on November 15, 1946. 

The law in regard to insanity is simply this, I am not speak¬ 
ing now of medical insanity, I am speaking of legal insanity, 
but the mere ignorance, or the lack of learning or lack 

173 of education is no excuse for the commission of a crime, 
and you are so instructed. Likewise, mere mental 

deficiency, mental weakness or mental incapacity is not any 
excuse for the commission of a crime, no matter by what term 
doctors may call it. People vary mentally. Some have a 
great capacity, others have less, some people have a strong 
mentality, other people have a weak mentality, but this is 
not the line of demarcation to be drawn in a criminal case 
in regard to the ultimate responsibility for crime. 

The law from the standpoint of criminal responsibility for 
crime is this, that if a person does not know right from wrong, 
good from evil, then he is not responsible for his acts. That is 
the answer. That is the test you have to apply in this case. 





That is the issue that you have to resolve, as to whether or not 
on the 15th day of November 1946, the defendant at the Bar 
in this case knew the difference between right and wrong, irre¬ 
spective of the fact that he may have been suffering from what 
psychiatrists may denominate as some form of mental defici¬ 
ency. The legal test is the difference between right and wrong, 
and you are so instructed. 

There has been evidence introduced here of the fact of the 
defendant’s previous convictions. Under our system of law 
that has no bearing from the standpoint of proof with reference 
to his commission of the particular crime with which he 

174 stands at the Bar here charged. It is introduced from the 
standpoint of affecting his credibility as a witness, that 

is, his worthiness of belief, and only for that purpose, and you 
are so instructed. 

Now, there has been the testimony of so-called experts intro¬ 
duced in this case. Who are experts? They are men who 
by peculiar, by particular training in a given field of human 
endeavor, come out with a sum total of knowledge greater than 
the average man; in other words, a doctor is a person who has 
devoted years of study to the human body and its possible 
disabilities, a lawyer is a person who has devoted study to men 
in their relationships to each other in a civilized community, 
a clergyman the relation of men not only to each other, but 
to the Supreme Being, an engineer, an artkitect, men who 
have particular skills in a particular field of endeavor, so that 
therefore, under the circumstances, that being shown, their 
testimony is permitted to be presented to a jury, not compelling 
in any fashion, you are not to disregard it, but you are to give 
the testimony of experts introduced here on either side such 
weight as you, the jury, think under all the circumstances it 
is entitled to. 

Again I repeat, you are the sole and exclusive judges of the 
facts. 

Now, there are only two types of verdicts you can possibly 
return in this case. Your verdict, as the case may be, must 
be unanimous, and I know that from your attention 

175 that you have manifested here throughout the -course 
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of this trial you are going to give this case, as you have all other 
cases you have sat on, the consideration it deserves. There 
are only two types of verdicts you can return; one is a verdict 
of guilty as charged and the other is a verdict of not guilty by 
reason of insanity. 

If there are no exceptions to the charge, you may retire, 
choose one of your members as foreman, and deliberate this 
case. 

(Whereupon at 3 o’clock p. m., the jury retired to consider 
of their verdict.) 

* * * • » 

176 The Clerk. Jurors please stand. Madam Fore¬ 
woman, has the jury agreed upon a verdict? 

The Forewoman. Yes, sir. 

The Clerk. WTiat say you as to the defendant Arthur J. 
Felton? 

The Forewoman. Guilty. 

The Clerk. Members of the jury, your Forewoman says you 
find the defendant Arthur J. Felton guilty as indicted, and that 
is your verdict so say you each and all. 

(Jurors indicated in the affirmative.) 
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